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Considered by McGIVERIN, C.J., and
HARRIS, LAVORATO, NEUMAN, and
SNELL, JJ. S

NEUMAN, Justice.

The State charged defendant Lisa Mann
with two counts of criminal mischief fol-

After défendant was charged with lowing allegations that she substantially
criminal mischief following allegations that damaged two residential properties which
-she substantially damaged residential prop- She leased as a tenant. Prior 1o trial Mann

“erties which she leased as tenant, the Dis-

trict Court, Black Hawk County, Dennis D.

'Damsga_ard, J., determined that lessee
could not be convieted of criminal mischief
for damaging property subject to a lease,
and state sought diseretionary review,
“The Supreme Court, Neuman, J., held that:
(1) availability of civil remedy to landlord
did not bar criminal prosecution, and (2)
¢riminal mischief statute made no

Revefsed 'and _remandéd.

1, Landlord and Tenant &=13441)
Tenant's right to occupation and use of
“leasehold is exclusive but not limited; con-
cept of exclusive use does not extend to
racts that destroy owner’s intevest in leased
_Property.

-2 Criminal Law &=43

_ Availability to Jandlord of civil action
for waste against tepant did not preclude

¢

criminal action for intentional destruction

of property by tenant,
3. Malicious Mischiof &2 |
- Mere status of defendant ‘as tenant

does not immunize defendant from prosecu-
tion for violation of criminal mischief stat-

easehold. I.C.A. § T16.1.

- Thomas J. Miller, Atty, Gen,, Richard J.

eénnett, Asst. Atty, Gen,, Thomas J. Fer-
uson, County Atty., and Linda A, Hall,
st. County Atty,, for appeliant,

moved for an adjudication’ of law points,
urging the court to determine as a matter
of law that a lessee cannot:be convicted of
criminal mischief for damaging property
subject to a lease.. The district eourt ruled
in Mann’s favor. It reasoned that a lease
“split” the ownership of ;the property be-
tween landlord and tenant and, given the
civil remedies for damages available to the
landlord, eriminal proseeution was not
“proper.” We granted the State’s petition
for distretionary review of the eourt'’s rul-
~ing and now reverse, '

Because this case reaches us on appeal
from a motion to adjudicate law points, our

. review is for the correction of legal ervor,
State v. Bock, 357 N.W.2d 29, 82 (lowa
1984). The facts upon which the court
‘based its ruling were stipulated ang
straightforward: (1) the leased Dremises
were damaged during the term of Mann's
rental agreements with the complaining
witnesses, and (2) the damage was done at
the time Mann was vacating the premises
following eviction for nonpayment of rent.

The controversy centers on the statutory
definition of eriminal mischiof:

Any damage, defacing; alteration, or de-

struetion of tangible property is criminal

mischief when done intentionally by one
. who has no right to so act, - :

‘Towa Code § 716.1 (1989). Mann convinced

the district court that the statute has no
application to tenants who, by virtue of
their possession of the leasehold, always
have the “right to so act” subjeet to civil
liability for repairs that exceed normal
wear and tear, Unless this “right” of ten-
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ants is recognized, Mann argues, overzea-
lous prosecutors’ will seek to criminalize
minor acts of damage commonly covered
by security deposits and rental agreements.

The State urges reversal of the trial
court ruling on three grounds:- (1) the dis-
triet court misperceived the scope of a ten-
ant’s interest in leased property; (2) the
court erred when it concluded that the
availability of a civil remedy bars criminal
prosecution; and (3) the criminal mischief
statute makes no exception for tenants,
We shall consider the arguments in turn.

L Tt is true that for liability purposes,
Iowa law.regards a tenant’s interest in
leased property as tantamount to owner-
ship: o ‘
“When land is leased to a tenant, the law
of property regards the lease as equiva-
lent to a sale of the premises for the
term. The lessee acquires an estate in
the land, and becomes for the time being
the owner and occupier. ...” ‘ '

Fetters v. City of Des Moines, 260 Iowa

- 490, 497, 149 N.W.2d 815, 820 (1967) (quot-

ing W. Prosser, Law of Torts § 63, at
411-12 (3d ed. 1964)). From this premise,
Mann seems to argue that she possesses
unlimited use of the property under her
control. -A tenant's rights to leased proper-
ty, however, are clearly restricted. lowa's

~ Uniform Residential Landlord and Tenant

Act defines a tenant as merely one who is
entitled “to oceupy a dwelling to the exclu-
sion of another.” Iowa Code § B62A.6{13).
Under the act, the landlord retains owner-
ship of the premises. See Iowa Code
§ 562A.6(4}, Moreover, tenancy carries
with it the duty not to “deliberately or
negligently “destroy, deface, damage, im-
pair or remove” any part of the premises,

lowa Code § 5624.17(6).

This restricted view of a tenant’s rights
in the property echoes the law predating
enactment of chapter 562A:

. This court has held that a tenant is enti-
tled fo put the premises to whatever lazw-

Jul use he may choose, not materially

* differing from that for which they have

been specially designated or constructed,
50 long as he commits no waste therein.
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- example, we found no.inconsisten

‘before us.  Manu's landlord may pursue a

Verlinden v, Godberson, 238 lows 18
164, 25 N.W.2d 347, 349 (1946) (emphasg
added). In Verlinden, this court held ¢
a tenant’s misuse of leased property rig} fly_
led to forfeiture of the tenant's rights j
the premises. Jd. at 165, 25 N.W.24 at 350,

[11 We draw from this common-taw angd’
statutory authority two conclusions: (1) a
fenant’s right to oceupation and use of the':
leasehold is exclusive, but not unlimited.
and {2) the concept of exclusive use dge
not extend to acts that destroy the owner's :
interest in the leased property. A tenant's.
right and interest in the leasehold is limiteg
to lawful use. - - S

[2] 1I. Given the tenant’s obligation
use the premises lawfully, we find n
in the distriet court’s conclusion th {the
availability of a eivil action for was
cludes criminal action for intent]
“struction of property. In State o
son, 362 N.W.2d 501, 503 (Tows 1

State’s pursuit of both eivil and
remedies against a mobile homé de °r for
tampering with odometers. We observed
that civil actions seek to compensate i _
jured parties for loss; criminal penalties
are exacted to punish those who violate the
law. Id. SR

The same principle applies to the @éﬁé_

civil action to restore the premises.” The
State is not prevented thereby from'seek-
ing to punish Mann for intentional acts that
violate the criminal mischief statute., Al-
though the issue has been rarely litigated;
other jurisdictions seem to he in -accord
Slacks v, Pate, 561 So.2d 1072, 1075 (Ala.
1990) (in civil suit by tenant against land-
lord for malicious prosecution, fact that ..
tenant had been acquitted of criminal mis- ;
chief did not overcome reasonableness of -
landlord’s eriminal complaint where tenant
ransacked house after eviction); Stafe .
Alessi, 258 La. 753, 757, 247 So.2d 858, 860; -
(1971) (where property of landlord inten-
tionally damaged, court “can conceive of’}m
reason” to exemnpt tenants from eriminal
riischief statute); Athey v, Staie,»f'597:
S.W.2d 818, 821 (Tex.App.1985) (convicti
of criminal mischief reduced from felony

abuse of the criminal p

STAT

misdemeanor but othe
tenant substantially “x
without landlord's per

131 1L Finally, w
hat-the nature of the
tionship presents sw

infer the legislature
tenants from the reach
chief statute. Had the
carve out such an ex
would have said so. C
suggest that mere s
should not immunize
laws protecting tang
criminal abuse. Cf S
N.W.2d 857, 863-64 (L.
parental authority does
of unlawful confineme:
napping statute),

The distriet court’s r
is contrary to the law ¢
reverse and remand £
ings.
" REVERSED AND R
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misdemeanor but otherwise upheld where

tenant substantially “remodeled” leasehold

without landlord’s permission).

[31 I Finally, we are not pérsuaded
that the nature of the landlord/tenant rela-

" tionship presents such opportunity for

abuse of the criminal process that we must
infer the legislatire intended to exempt -

. tenants from the reach of the criminal mis-

chief statute. Had the legislature meant to

© carve out such an exception, we think it

would have ‘said so. Common sense would
suggest that mere status as a tenant
should not immunize a person from the
laws protecting tangible property from

. eriminal abuse. Cf State v. Siemer, 454
o N.W.2d 857, 863-64 (Towa 1930} (reach of
- parental authority does not extend to harm
* of unlawful confinement prohibited by kid-
. napping statute).

~ The district co'urt’s. ruling in this matter
is contrary to the law and, accordingly, we .
reverse and 1emand for further proceed-

- ings.

REVERSED AND REMANDED

O £ KEY NUMBER SYSTEM
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STATE of lowa, Plaintiff,
Y.

IOWA DISTRICT COURT FOR
JACKSON COUNTY,
Def_'endant.

No. 90-330.
Supreme Court of Towa.
Dec. 19, 1990,

Defendant was charged with third-de-
gree theft for passing bad checks. During
guilty plea eolloquy, the District Court,
Jackson County, L.D. Carstensen, J., asked
if defendant was willing to enter guilty
plea to fifth-degree theft and aceepted plea.
State petitioned for certiorari. The Su-

preme Court, Snell, J., held that trial court
was without authority to accept pretrial -
guilty plea to lesser offense over prosecu-
tor's objection.

Writ sustained,

1. Criminal Law €¢=1011

Relief in certiorari may be used to
correct errors at law. Rules App.Proc,
Rule 304.

2, Criminal Law <=273(3)

Trial court lacked authority to accept
pretrial guilty plea to fifth-degree theft
charge not contained in trial information,
where proseentor sought third-degree theft
charge and objected to plea to lesser of-
fense, 4

3. Distriet and Prosecuting Attorneys &8

Prosecutors elected by the public pos-
sess broad discretion in chargmg crimes by
trial information.’

Thomas J. Miller, Atty. Gen., Bruce

. Kempkes, Asst, Atty. Gen,, and Kjas T.

Long, County Atty., for plaintiff,

 Thomas Peckosh of Peckosh & Lawson,
Maquoketa, for defendant.

Considered by HARRIS, P.J, and
SCHULTZ, LAVORA'TO, NEUMAN and -
SNELL, JJ.

SNELL, J ustlce

Plaintiff, State of Iowa, brought thlS
original certiorari action to challenge 'the
district court’s action in accepting, despite
an objection by the prosecutor, a plea of
guilty o a charge not set forth in the trial
information.” We sustain the writ.

On January 26, 1990, a county attorney’s
trial information was filed charging defen-
dant, Lawrence James Peters, with theft in
the third degree, an aggravated misde-
meanor, in viclation of Iowa Code sections
714.1(6) and 714.2(3) (1989). The charge
arose from defendant’s passing a series of
eight non-sufficient funds checks at a gro-
cery store over a period of about a month,
The county attorney, acting within his stat-




